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TATHLENT OF FACTS 


David Convey, entered 


+ 


es & Loon Association 2t 1415 I 


m 


nporoximately 2:45 P.ii., (Tr. 
-onversation with > bank teller, Hiss 
crougnt the ippellant to Hr. Wichsel E. Lawryk, the 
the Northwestern Federsi Savings & Loan 


&ssociztion. he ' 4 : La ur. Lavryk that he did not want 
the Northwestern Federol 
the Avpell-nt had deen forced 
ion by some men who were in an automobile 
outside of %: vi tean Association office and who had 
threatened 7 3 harm to the Appellant unless he came 
into the Savings & Loan Association and committed robbery (Tr.pp- 
wing this conversation the Appellant was 
to ir. Rovert A. Mazzelini, the Treasurer of 


lent had al with Hr. Hazzolini (Tr.pp.40, 51), 


and during f the conversation, the Appellant accom- 


panied lir. i 3 of the building to look for the mn 


who had coerced the Appellant into entering the building. The 
Appellant walked approximately 20 feet away from Mr. tiazzolini at 
that time (Tr. p.52), and then returned inside of the building 
with Mr. Mezzolini and patiently aweited the arrival of the police 
(Tr. p48). The Appellant wos willing for the Trensurer of the 


Northwestern Federal Savings & Loan Association to call the police, 


(Tr. p. 59), and the Appellant displayed his drivers license 
bearing the ‘ovellant's vhotograoh to wir. azzoli ! 

61). “hen the police arrived the Appellant told tt 

how he had been coerced into entering the building (?r. p.66); 
the police officer noticed an abrasion on the Appellant's face, 
(Tr. 0.70); verifying inpellant's statement that he /had been 


| 
slapped sround by the unknown men end coerced into entering 
is * 6 


the Northwestern Federal Savings & Loan Association, The police 
searched the Appellant and found a tear gas gun aie knife 
upon the Avpellant'ts person (Tr. pp. 69, 81, S84). Phe Avpel- 
lant delivered a green card to the Treasurer of the Northwestern 
Federal Savings & Loan Association unon which card the Appellant 
had written a robbery threat. The Appellant meade nd hostile 
gestures of any kind during the entire period (Tr. pp.38,53) . 
The Appellant was then arrested by the police and indicted, 
charged with violating Title 18 U.S.C. Sec. 2113(2), "Snter- 
ing a savings & loan essociation with intent to commit robbery 
therein! and with two other charges, "Assault with intent to 
commit robbery", and "Assault with a dangerous veapon, * both 

of which charges were abandoned by the government. ‘The Appel- 
lant was brought to trial on January 29, 1969, ve fore the Hon- 
orable Gerhard A. Gesell, United States District Judge amd a 
Jury, and convicted as charged. The appellant moved the Court 
to produce the probation office pre-sentence report, which mo- 


tion was denied and on March 14, 19@, the Appellant was sent- 


enced to be imprisoned for a period of from 3 to 12 years. 
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QUESTIONS PRESENTED 


istrict Court err by denying the Appellant's 


IJudmment of Acquittal, made at the close of the 


Boe = 


Court err in 
larceny in the year 1965 
used by the Govern- 


pellant were to testify? 


the Appellant's 
Hovion 


imposing 


Did District Court err by denying the Appellant's 
Hotion for Ju Aceguz* at the close of the 


Goverment's case 


The Government's evidence presented at the trial from the 
ed 


outset indicat the Anpellamt had been coerced into enter- 


ing the Northwestern Federal Savings and Loan Association on 
March 6, 1967. The witness, Michael &. Lawryk, the Assistant 
Secretary of the Nort nmestern savings and Loan Association 


=) 


testified that when he first saw the Appellant on that date 


i=) 


the witness was working 28 2 teller (Tr. p-31) and the Appellant 


=Za 


was talking to another teller, ijiss Patricia licDaniel. There 


wes nothing unusual in the conversation 
Appellant and Miss ucDaniel 


lant spoke with wr. Layryk, & 


robbing us, he dié not vant to rob us but he ~a fraid that 

if he did not go through with what he had, th 

bodily harm to him” (fr. pp.34,35). “hen the Appe lle nt was 
brought to the Treasurer of the Association, lr. Hazzolini, 

their conversation was of averoximately fifteen saaatios duration 
(Tr. p. 40) during which time the Appellant related the same 
exolanation of his presence in the Northwestern Federal Savings 

& Loan Association to Mir. Mazzolini and gave iir. Mazzolini a 

card which the Appellant related he had been told to nresent to 
the teller (Tr. 0.45). The Appellant did not produce any weapons 
(Tr. p.49), and made no threats to any of the emntovees of the 
Northwestern Federal Savings & Loan Association. The Appellant 
showed his drivers license, containing is Soe to the 
Association officials (Tr. p. 61) and accompanied the Treasurer 
outside of the Savings & loan Association building to ascertain 
if the persons who had coerced the Appellant into entering the 
Savings & Loan Association were still in the area; at that time 
the Appellant walked aporoximately 20 feet avay fron the Treasurer 
of the Savings & Loan Association (Tr. p. 52) and then voluntarily 


returned to the Association, offering no objection tio summoning 
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ines & Loan Association (Tr.p.56). 
noticed en abrasion upon the Anvellant's 
Appellant's statement that he had 
ced into entering the Northwestern 
Loan Association (Tr. ».70). Following the Ap- 
vellam's arrest he "as searched and a tear gas gun and switch 
blede kn re found upon the Appellant's person (Tr. pp.81l, 
84). This was the evidence which was presented by the Govern- 
ment to the Court end upon which evidence the Appellant moved 
for 2 Judgment of Acquittel (Tr. p.88). There was in this case 
2s in all criminal vrosecutions, a legal presumption that the 
Appellant was innocent. Unless there was substantial evidence 
of facts which exclwie every other hypothesis but that of guilt, 
it was the anty of the Trial Judge to enter a Judgment of Ac- 
gquittal. Where 211 the evidence is as consistent with innocence 
as with guilt it is impossible that a Jury of reasonable men 
coulda have fairly reached a conclusion that the Appellant freely 


and voluntarily entered the Northwestern Savings & Loan Associa- 


tion with the intention of committing a robbery therein, Hammond 


vs. U.S., 75 U.S. App.D.C. 397, 127 F2d 752. The witnesses were 
Goverment witnesses, there was no cuestion of credibility and 
4t boiled down to the drawing of fiustifiable inferences of fact 


from the evidence. Based upon the Appellant's statement at tle 
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‘only entered 
the Nerthwestern Sevings & Lo: \ cia n throuch! coercion and 


fear, accompanied by His) ic behavior 


> an ettempt to commi roobery, 


o 


way making 
bound to enter a Judmment of Accuittel. the truc rule, 

fore, is that a trial judge in passing upon 2 motion for a 
directed verdict of Aceuittel, must determine whether upon the 
evidence, giving full vlay to the right of the sury to determin- 
ing credibility, weigh the evicence, end draw justifiable in- 
ferences of fact, a reasonable mind might feiriy 

beyond a reesonabdle covbt. if he cc neludes that upon the evi- 


dence there must be such a doubt in a reasonable mine, he must 


grant the motion: or, to state it in another way, if there is 


no evidence upon which a reasonable mind might fairly conclude 


guilt beyond 2 reasonable doubt, the motion must be granted. 
If he concludes that either of the two results is possible, he 
must let the jury decide the matter, Curley U.S. 81 U.S. 
App.D.C. 389 at 592, 160 F2d 229 : 

The evidence must be viewed in the light most favorable to 
the Government, Campbell vs. U- U.S-; 115 U.S.App. D.C. 30, at Sl, 
316 Fea 681. There was no statement from the Appel lant of his 
intentions when he entered the Northwestern Federal Savings & 
Loan Association, other than that he did not intend tocanmit 
robbery and that he did not want to rob anyone. Upon such evi- 
dence Appellant argues that no reasonable inference could be 


drawn that he had any contrary intention. The Governue nt relied 


ASS 


Savings « Loan 2 : greatest 
justice 
prosecution : prima 
put 
324 


351, 330 Fed 205. 


susdicion, is not enough. Guilt must be estabd- 


reasonabie doud 
elements of the 
at 189, 362 Fed 


Thereupon, 


reasonable doubt, and each and every element of 
must ve established beyond a reasonable 
Court below should have granted 
1b of Acquittal, Hiet vs. U.S., 
24 504. A motion for acquittal must 
viewed in the light most favorable 
asonabdle juror must have a 
ny of the essential 


27 U.S.App.D.C.180, 


tris Court to reverse the Ap- 


pellant's conviction and remand this case to the Court below 


with instructions to enter a Judgnent of Acguittal or in tre 


alternative to grant the Aopellant 5 new trial. 


Did the District © 
prior convictions Lor 
Jarceny in the year 1964 couid 
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impeachment nurnoses if 


Bt the trial, the Court % 
United State Attorney that the Government would use aoe con- 
victions of the Apoellant to charges of vetty lar ny in 1965 
and grand lerceny in 1964, to imoeach the Appe lle ant should he 
testify (Tr. 0-91). Following the Court's ruling thet the Court 
would allow the use of these two convictions to impeach the Ap- 
pellant if he chose to testify (Tr. p.95) trial counsel decided 
to withhold the Appellant from testifying uvon his own behal 
(Tr. p.97)- Appellant argues that it was error for! the Court 
below to rule that the Appellant's prior convictions could be 
used to impeach his testimony since Appellant's testimony was 
essential to his defense to fill inthe gaps in his; account of 
the facts as they transpired on March 6, 1967. It was essen- 
tial to give direct evidence to combat the speculative infer- 
ences which the Government was asking the jury to draw regarding 
the Appellant's state of mind when he entered the Nort hve stern 
Federal Savings & Loan Association, Luck vs. U.S., 121 U.S. App. 
D.C.151, 348 Fed 7635," It was of greater importance in this case 


to search for the truth than for the jury to learn of the Ap- 


pellant's vrior convictions when he was approximately eighteen 


years of age. 


Quo 


AASV ee 


Anpellant's 


to imposing 


Rules of Criminal Procedure 
Sourt vefore imposing sentence may 
or his Counsel ail or vart of the 
pre-sentence investiga- 
to the defendant or his Counsel 
Court below erred in failing to 
o view the pre-sentence report 
lant argues that he was denied 


due process of law under the Fi Amendment to the Constitution 


of the United States of America since Appellent believes the 


pre-sentence report contained incorrect allegations which the 


Appellant was not given the opportunity to rebut. At the trial 
there was controversy regarding the Appellant's record as to an 


tr le 


alleged robbery conviction (Tr. p91): 


sale 


"TR. 

housebreaking annarently was broien down to vetty 
THe COURT: 

165 in Arlington 
BR. COLLINS: 


and they don't have anything on it. 


U 


ouRT: You mean as to the disposition of the 
| 


robbery charge? 

COLLINS: That is 

COURT: So that will not c 

YLLINS: I won't offer anything. 

COURT: “hatever the disposition was, if there 
was one. 

COLLINS: Right, Your Honor. 

COURT: You stated that in the event the De- 
fendant takes the stand you wish to use 2 petty larceny con- 
vietion in '65 and grand larceny conviction in 164, 


MR. COLLINS: Yes, Your Honor." 


This is typical of the material thet could be contsined 
in the pre-sentence investigation which the Court ‘would consider 


and which the Avpellant would have no opportunity to rebut. If 


such material was presented to the Court then the Appellant would 


heve been denied due process of law since the Court would have 


weighed these alleged prior convictions for robbery 
mining the sentence to be imposed upon the Appellenti. 


Thereunon, the Appellant argues tt his Court should 


remand this case to the United States District Court for the 


District of Columbia for resentencing with instructions to tle 


Court below to allow the Anvellent's Counsel to view the vre- 
sentence report and to offer evidence to rebut any state mn 


therein contained which Appellant alleges to de incorrect. 
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